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Your Rare Opportunity 


The “Information Please” panel, scheduled for Monday after- 
noon, August 22, in Philadelphia, will attempt to answer there your 
queries on any subject concerned with bar examinations, admissions 
to the bar, character investigations, and legal education. The ques- 
tions should, of course, be specific and of interest to bar examiners 
and legal educators. You should send them in duplicate to the Na- 
tional Conference of Bar Examiners, 520 U. S. National Bank Building, 
Denver, Colorado. Please do this promptly and include your name 
and address. 

Hotel reservations for the Philadelphia meeting may be obtained 
through the American Bar Association, Reservation Department, 1155 
East 60th Street, Chicago 37, Illinois. 
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Our Annual Meeting Program 


August 22 and 23 are the dates for the twenty-fourth annual 
meeting of the National Conference of Bar Examiners. The place is 
the Bellevue-Stratford Hotel in Philadelphia, headquarters for the 
convention of the American Bar Association being held the same 
week. In addition to visits to historic places, there will be ample 
entertainment which, as one Philadelphian puts it, will prove that 
the lawyers in “The City of Brotherly Love” know the meaning of 
those words. 

The Conference program on Monday afternoon presents a real 
opportunity for you to get help in solving some of your problems. 
After the reports of officers there will be brief talks by an “Information 
Please” Panel, for which Shelden D. Elliott will act as Moderator. 
John T. DeGraff will discuss “Bar Examination Grades—Are They 
Reliable?”; Goscoe O. Farley will talk on “Utilizing the Technical 
Knowledge of Law Professors in Administering a Bar Examination”; 
Franklin D. Hepburn will speak on “Fingerprinting—Two-Way Pro- 
tection”; Len Young Smith’s subject will be “The Examiner and the 
Repeater.” Then comes the rare opportunity: the “information please” 
panel will answer as many questions as possible regarding subjects 
of interest to bar examiners and others concerned with legal educa- 
tion. Questions should be submitted in advance to the office of the 
National Conference; if there is time, additional questions will be 
permitted from the floor. The customary social hour will follow the 
Monday afternoon meeting. 

On Tuesday morning John T. DeGraff will report on the catalogue 
of bar examination questions and the distribution of questions to 
examiners this past year. Then panel speakers will talk on “The Need 
for, and Work of, Cooperating Committees Among Bar Examiners, 
the Bench, and the Law Schools.” James Olds will speak on “Team- 
work in Designing a Bar Examination in Ohio”; Arno Denecke will 
tell us about the “Liaison Between Bar Examiners, the Courts and 
the Law Schools in Oregon”; and Judge Paul Brosman and Richard 
P. Tinkham will complete the panel. The address by Olin E. Watts 
will be on “The Bar’s Responsibility to Law Students.” 

Chief Justice Arthur T. Vanderbilt of the Supreme Court of New 
Jersey will be the speaker at the joint luncheon of the National Con- 
ference and the Section of Legal Education, always a highlight of 
the Tuesday meeting. The entire program, in outline form, follows. 
Instructions for sending in “information please” queries appear on 
page 74. 
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Program for the Philadelphia Meeting 
ALL SESSIONS AT THE BELLEVUE-STRATFORD HOTEL 


Monday, August 22, 2 P.M. 


Reports of Officers 
Information Please Panel 
Moderator: Shelden D. Elliott of the New York University 
School of Law and Institute of Judicial Adminis- 
tration 
Panel Members: John T. DeGraff, President, New York 
State Board of Law Examiners 
Goscoe O. Farley, Secretary, California 
Committee of Bar Examiners 
Franklin D. Hepburn, Chairman, Committee 
on Character and Fitness, State of Michigan 
Len Young Smith, President, Illinois State 
Board of Law Examiners 
Questions seeking “information please” will be answered by 
the five members of the panel. (See page 74 for instructions.) 
Social Hour 


Tuesday, August 23, 10 A.M. 


Bar Examination Service Committee Report by John T. DeGraff 
of New York 
Panel Discussion: The Need for, and Work of, Cooperating Com- 
mittees Among Bar Examiners, the Bench and the Law Schools 
Speakers: Judge Paul Brosman, United States Court of 
Military Appeals, Washington, D. C. 
Arno H. Denecke, member, Oregon Board of Bar 
Examiners 
James Olds, member, Ohio Bar Examining Com- 
mittee 
Richard P. Tinkham of Indiana, former bar exami- 
ner and now a member of the Board of Governors 
of the American Bar Association 
Election of Officers 
Address by Olin E. Watts, Chairman, Florida Board of Law 
Examiners 
Joint luncheon of the National Conference of Bar Examiners and 
the Section of Legal Education and Admissions to the Bar 
Speaker: Chief Justice Arthur T. Vanderbilt of the Supreme 
Court of New Jersey 
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“I Came Up Here to Make 
YOU Jump” 


By Joun H. Fox, Jr. 


Professor of Law, University of Mississippi 


[Professor Fox did not give a title to his talk last August 
at the joint luncheon of the National Conference of Bar 
Examiners and the Section of Legal Education and Admis- 
sions to the Bar. The title therefore is ours.—Editor] 


I couldn’t help thinking this morning 
how parallel I was with Mr. Lyman. His 
lectern was too low, and I have none. Mine 
is much more low down that I am, and I 
wear bifocals. I am a black sheep, and I 
have never read anything I ever wrote be- 
fore. I am sure that goes for all of you. 


I also found that I was supposed to 
submit a manuscript before arrival, but 
being as usual, derelict, I put off writing a 
manuscript. I just don’t see how an after- 
dinner speaker is to let his punch go before 
he starts his dinner, and I didn’t want to 
expose what I had to say. 





JOHN H. Fox, Jr. 


This morning in listening to the lectures, I couldn’t help but be 
amazed at how people in educational circles so often meet themselves 
going backwards. We started off, for instance, in education with 
putting a little red school house out in every country district in the 
world so the boys could get an easy education. We found that that 
wasn’t any good, and so we consolidated all those things and decided 
we would bring the boy to the school, rather than taking the school 
to the boy. When we got to higher education, we reversed ourselves 
and put the junior colleges in every community, taking the college 
to the boy. 

Every community wants a school of higher education, and in this 
field of investigation of moral character, we are now wanting to slide 
the examination back with a pre-examination as to character, before 
the law student enters Jaw school. 
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Now, since 1300, about the only excuse I have ever heard offered 
as to why a promise was unenforceable, unless there was some con- 
sideration, was that the courts of England wanted to leave some 
room for an Englishman to develop his character. 


I have no doubt that any newborn babe at a hospital, before 
his mother is released and taken home, could pass a moral examina- 
tion. As far as his past criminal record is concerned, I can think of 
only two possibilities. You might get him for disturbing the peace, or 
possibly for violation of the sanitary code with reference to personal 
hygiene. Outside of that I am sure he would have no criminal record, 
and he could get affidavits and certificates as to his good moral 
character from everybody that had known him all his life. 


I still believe with Miss Merritt that 75 per cent—I believe that 
is the figure—of the crimes that are committed in this country are 
committed by juveniles, but of those 75 per cent, I believe that 99.44 per 
cent of them have not finished high school and have not had a pre- 
legal college education or submitted themselves for entry into law 
school. So we are not bothered in this meeting with that group. I 
don’t see why we want to shove this examination as to moral char- 
acter back until such a time as they haven’t been tempted. Of course, 
we lawyers are always looking at a goal way out there in the distance 
and want to do something about it, but the last thing we want to do 
about it is something that is effective. 


I don’t look at a man who is just entering the profession as an 
“end product.” To me the end product is a dead lawyer who has 
lived a good life. That is the kind of a good end product that we are 
looking for, and consequently, if we really want to do something about 
this moral character business, I propose that we require every lawyer 
in the state to submit to a moral examination every three years or 
every one year and make him produce vouching affidavits from other 
attorneys and the people in the community and his clients to see if he 
is fit to remain in the practice. I have no fear of the adoption of 
that resolution. 


But as far as moral character is concerned, I am rather embar- 
rassed, believe it or not. I teach legal ethics in our University. Before 
1 did, the former dean of our law school, old Judge Kimbrough, had 
been teaching ethics for a long time. Then we got a new dean; Dean 
Farley who is sitting out there, didn’t know anything about ethics, so 
he shoved it off on me. Then to make matters worse, he has been 
going around all over the state making speeches, telling people that 
the University of Mississippi never had a law school graduate who 
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had been disbarred for moral character until I started teaching 
ethics, and now we have had two. 

I believe also that moral character is a pre-requisite to a good 
end product. But how in the world are you going to teach legal 
ethics? I don’t know. I was amazed a few years ago at the Mississippi 
State Bar Association, to walk into one of the meetings. I wasn’t on 
the program there, and could enjoy myself—but I walked in and I 
found one of my former students up there tirading the law schools 
because they didn’t teach enough ethics, and he said he knew young 
lawyers who were stealing their clients blind, and he thought they 
ought to put in a course in ethics six hours a week for the whole time 
they were in law school. When he sat down I simply told him that I 
was confident that I had told every one of those thieves he was talking 
about that it was wrong to steal. 

You don’t teach ethics. You have it ingrained into you. 

As far as teaching it is concerned, there are certain things in the 
legal profession which I think students ought to be informed about, 
but I have never been one to think that teaching ethics or that moral 
examination prior to a student’s entry into law school is going to 
do much good. 

Of course, we are going to miss some of them, and of course, 
also, now and then there is going to be somebody to break into the 
Harvard Law School record room. There are going to be some people 
who are admitted to the bar who have bad moral character, but even 
of Christ’s Disciples, eight and one-third percent of them were bad 
morally, and they had a much better admissions committee than 
they have at Harvard. 

Now if you will pardon me, I am going to refer to my notes. I 
didn’t expect to have any lectern, but I am going to have to read 
some of this because I understand it is going to be printed, and when 
I get to anything serious, I am scared to just talk ad lib. 

When our chairman extended me an invitation to talk in a rather 
after-dinner manner at this luncheon, he let me know in a not-too- 
subtle way that you gentlemen were not particularly interested in 
any world shaking thoughts of which I might care to divest myself. 
He even went so far as to give me a reference to a talk delivered by 
one of my predecessors at this annual function and set me the diffi- 
cult task of trying to be as humorous and entertaining as was that 
gentleman on that occasion. I do not know why I was honored by 
this invitation, but I do know that if one keeps his mouth shut, it is 
still sometimes possible to create the impression that one is a great 
speaker. I am reminded of one method that so neatly fits me on this 
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occasion that I am tempted to use it, and were I to do so, I am con- 
fident that my remarks would be much more appreciated than any- 
thing else I might say. Several centuries ago a Mohammedan Caliph 
was invited to speak to a group of Allah’s select. When the time 
came, he arose and asked how many in the audience knew what 
ke was going to say. No one indicated that they knew. “Well,” said 
the Caliph, “as many times as I have spoken, if you’re so ignorant 
that you don’t already know what I’m going to say, there’s no use in 
my saying anything.” So he stepped out without another word. 
Believe it or not, as the story goes, he was invited to speak again and 
on that occasion he asked the same question and everyone indicated 
they knew what he was going to say. “Well,” said the Caliph, “if you 
already know there’s certainly no use my repeating it.’”” And again he 
stepped out speechless. On the third occasion a spokesman from the 
audience, in reply to the same question, trapped him with the state- 
ment, “Some of us know and some of us don’t.” “Well,” said the 
Caliph, as he walked out, “arrange to have those that do, instruct those 
that don’t.” I may add that if there is anyone here who knows what 
I’m going to say, it would really be helpful to me if he would tip 
me off too. 


Before I say anything, however, that may put pressure on any 
of your pedal extremities, I want it thoroughly understood that I 
came up here from Mississippi to talk to you and not to have you 
taking jabs at me. I remember one night down home, when old Dan 
Galt went coon hunting. The dogs treed a great big coon up in a 
tree that leaned straight out almost horizontally over Yoknapatawpha 
River. Old Dan started climbing out on the tree and when he got way 
out over the river, the coon started hissing and puffing and started 
down the tree trunk toward him. Dan stopped and looked the coon 
straight in the eye and said, “Look, you bandit-eyed old son of a so-and- 
so, I came up here to make you jump!’ 


Now, I realize that one from Mississippi is usually on the re- 
ceiving end of any criticism that anyone wants to offer, founded or 
unfounded. I want to illustrate that. All my life, wherever I’ve gone, 
people have laughed at us Mississippians because they said we would 
vote for a jackass if the Democratic Party nominated him. Well, we 
didn’t mind that so much, because we sort of felt that any Demo- 
cratic jackass was better than a Republican, jackass or no; but what 
really burned us up was when we came here to the last Democratic 
convention and the Democrats tried to put us under a loyalty oath to 
do just what people had always laughed at us for doing. Well, we 
didn’t take the oath and they certainly did anything but nominate a 
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jackass. I understand that some of the boys down home are getting a 
little peeved at that sort of criticism, and just before I left I heard 
that some of those civil defense highway signs that you see all over 
the country are being repainted in Mississippi to read “In the event 
of enemy attack, we’ll join ’em!” Now ever since I accepted the invita- 
tion to talk at the joint luncheon of the Section on Legal Education 
of the American Bar Association and of the National Conference of 
Bar Examiners, I have been wondering if someone at the luncheon 
would not raise a point of order on the ground of a misjoinder, for it 
seems to me that if either of these groups were properly performing 
its function and duty, that we could easily fire the other group. If 
the Section on Legal Education, aided and abetted by the Association 
of American Law Schools, or vice versa, would see to it that only 
competent schools are approved and would do what the American 
Medical Association has done for medical schools and see to it that 
proper pressure is put on all states to require graduation from an 
accredited school as a prerequisite for admission to the bar, then we 
would not need State Boards of Bar Examiners except for purposes 
other than educational testing. In 1953 there were only 7 states 
where graduates of unapproved medical schools took the medical 
licensing examinations. They were Florida, Georgia, Maryland, Vir- 
ginia, West Virginia, New Jersey, and New York. On the other hand, 
if the State Boards of Bar Examiners saw to it, if they in their 
omnipotence believed it possible, that only competent lawyers passed 
the bar, we could fire the Section on Legal Education. The schools 
would meet the test or else. 


Now, I know that we in Mississippi can be severely criticized 
for having fairly low minimum requirements for taking the bar 
exams. Right here I would like to interpolate a little experience that 
happened down in Miami, Florida. A few years ago Mr. Sullivan 
from Illinois came down to the Southeastern Regional Conference 
meeting in Miami, and he got up and made a speech on the coopera- 
tion between the American Bar Association and the schools in raising 
the requirements for admission to the bar, and in the course of his 
speech he stated that Tennessee was at the bottom of the list as far 
as requirements for admission. Well, I followed him and pointed 
out that that was typical of the cooperation that actually existed be- 
cause six months before Tennessee had raised its bar requirements for 
admission until they were practically on the top of the list, and the 
American Bar Association hadn’t gotten the word yet. As a minimum, 
we require two years of pre-law and graduation from an unapproved 
law school. Of course, we'll take a graduate from an approved law 
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school too, and we have some sort of “clerkship with pre-registration” 
arrangement also. Then again, we do that, at which most of you will 
probably hold up your holy hands in horror. We automatically admit 
te practice a graduate of our state law school, which is approved and 
accredited by one of the joint eaters of this luncheon and, therefore, 
holy. It is also approved by the Association of American Law Schools, 
which is, of course, domiciled right on top of Mount Sinai, whence 
comes the most sacred word. Now if those groups have done their job 
and can certify that a school is competent, after three years of 
testing and educating, to turn out adequately trained lawyers, I see 
no reason, from an educational standpoint, for having those gradu- 
ates re-examined by a Board of Bar Examiners. My good friend, Joe 
McClain, in a speech to the National Conference of Bar Examiners, 
published in Volume 22 of The Bar Examiner at page 44, said 
“|, . many of us have urged for a number of years the development 
of a national standard bar examination as a means of insuring an 
adequate and uniform test for admission to the bar . . . we have 
argued for several years as to what should be expected in an applicant 
for admission to the bar. It is sheer nonsense to me to hear a person 
declare that admission certifies the full competence of the young 
lawyer to handle any and all cases that may come to him. That 
cannot be truthfully said of the finest lawyer in this room, but it can 
be said that he will possess the fundamental mental and legal thinking 
equipment to perform an adequate job after full study of the prob- 
lem. .. . We forget too often that the bar examiners in two or three 
days are trying to determine what the law school has been trying to 
do for three years. . . . I believe that a national standard bar exam- 
ination is thoroughly feasible and would be a great step forward.” 


Now why is it that a National Board of Bar Examiners can, in 
two or three days, do what a State Board of Bar Examiners can’t do 
in two or three days and what also a law school can’t do in two or 
three years, that is, as Joe McClain says, “insuring an adequate and 
uniform test for admission to the bar.” Ill buy the “uniform”, but 
I won’t take the other coverage of that insurance policy for adequacy! 
Joe further said in the same speech, “If every law school in a juris- 
diction is complying with the standards of the American Bar Associa- 
tion, the percentage of failures should drop markedly and over a 
period of time cooperative work between the examiners and such law 
schools will bring about a condition in which the applicants and the 
bar examination will be of such quality that failures should become 
a matter of news.” Now, I'll admit that, here lately, there’s a 
scarcity of decent readable news, but why in the name of all duplicity 
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and duplication do we wish to hold bar examinations just to make 
news? 

In the same issue of The Bar Examiner, the chairman of the 
New Jersey Board of Bar Examiners tells us that “one important 
way for the bar examiners to cooperate with the law schools is to 
release information to them as to success of their graduates in their 
examination.” The Chairman of the Kentucky Board says that they 
furnish each law school with such a list so that “the schools can 
analyze the results of their method of teaching and thereby correct 
their weaknesses.” And in New York they publish a list of failures 
and passes, but hide the school name behind a code number, and we 
are told of a school in New York where “the general average of suc- 
cess of a certain law school had dropped steadily over a period of 
years until only 25 per cent of its graduates were passing. A new 
dean was appointed and the change in standards and faculty was 
reflected in a steady increase in the average of success until this 
school caught up with the others.” It will be noticed that in all of 
those statements the omnipotent assumption is made that the “success” 
of a law school is measured by the number of its graduates who can 
pass a bar examination. It is somewhat disrespectfully submitted that 
there is a slight possibility that lack of facilities and press of other 
business might result in some scintilla of inaccuracy on the part of 
bar examiners. 


I never hold up the Medical Profession as a beacon light for 
guidance of lawyers, but all is not rotten in Denmark. In contrast 
to our squeamishness about publishing results of bar failures by 
schools except under code names, in the May 29, 1954, issue of The 
Journal of the American Medical Association are published complete 
and detailed results of the 1953 Medical Board Examinations from 
every state and showing by school name how many of its graduates 
passed or failed. And I am quite sure that the Medical Profession 
does not measure the success of medical schools by the number of 
its graduates who fail Medical Board examinations; for on page 453 
of that Journal issue we find the statement that nine schools in the 
United States had no failures among their graduates. They were the 
Medical Colleges of Alabama, Stanford, Colorado, Creighton, Buffalo, 
Women’s Medical College of Pennsylvania, Baylor, Utah, and Wash- 
ington. 

Measured by the success test applied to law schools, it is not 
too sincerely hoped that someday Johns Hopkins, Harvard, Yale, 
N.Y.U., Columbia, and a host of other fair-to-middling medical schools 
may join this list of “successful” schools. 
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Of course, the Medical Profession is just as duplicitous and 
duplicative as we are when it comes to requiring licensing examina- 
tions, but at least in some fortunate way the Medical Examining 
Boards have such a healthy respect for the accredited medical schools 
that to all intents and purposes a graduate of an accredited medical 
school in the United States just does not fail the Board Examinations. 
According to the medical statistics in the Journal above mentioned, 
of 5,646 graduates of accredited schools in the United States who were 
examined in 1953, a total of 96.2 per cent passed. The record of the 
National Board of Medical Examiners is just as impressive. In 1953 of 
the 2,039 who took their final examination, the percentage who passed 
was 97.1, and their average for 32 years is 97.5 per cent passed. Now 
that is practically as pure as Ivory Soap, especially if you consider 
that in the following states your chances of flunking the Medical 
Boards were considerably enhanced if you did not graduate at a 
local state school. The percentage of failures of local graduates, as 
compared to failures of out-of-state graduates, was as follows: 


Local Out-of-State 
Failures Failures 
Massachusetts —............. Skee 16.7% 
Connecticut ........... Dee, os ae 0 % 18.2% 
Virginia betas Piakladpebitbntebs baxtuaae shakin slcageviiinn seated 3.1% 2o % 
Maryland _........ 0 % 28.6% 
Hinois .........:.....-- See NS 2 ce Sele 4 aed 4.7% 35.1% 
SN oo ee Sh ee 7.8% 37.9% 


In only five states was the percentage in favor of the out-of-state 
graduates, and in no case was it better than an 8% difference. It 
would seem obvious that probably and perhaps properly the State 
Medical Examining Boards are used for some additional purposes 
than to examine on professional skill and education. It is barely 
possible that State Bar Examining Boards might be performing the 
same, function or should be. 

You may have guessed by now that I favor the abolition of bar 
examinations for graduates of fully approved and accredited law 
schools, and I realize that Dean Gordon Johnston is probably correct 
when he says, in the September 1951 issue of Dicta, that the idea of 
adopting the diploma privilege is a long-dead horse. But in that 
article he found it quite necessary to beat that dead horse quite un- 
mercifully. It may be that I am trying to sweep back the ocean with 
a broom, but in this day of riding the crest of popular waves, I have 
come to the conclusion that there is some glory in being seen with a 
broom in your hand. Dean Johnston says that “a bar examination 
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may for the first time open a graduate’s eyes to the truism that the law 
is a seamless web.” My answer is that if a student has gone through 
three years in an approved school and hasn’t learned that truism, 
then that school itself is coming apart at the seams and a proper 
stitch in time is overdue by the Section on Legal Education as far 
as that school is concerned. How can we be realistic or consistent in 
continuing bar exams for graduates of approved schools when every- 
body, including Joe McClain, says that a good way to improve bar 
examinations is to get law teachers of those same approved schools 
to write the questions and the answers and sell them to the Cali- 
fornia bar for fifty bucks per question. Are the Bar Examiners, in 
that way, doing what Dean Johnston calls “assuming the responsibility 
of conferring the right to practice law?” Are they assuming this 
responsibility if they turn it over to a professional National Board 
which is likely to do just what the National Medical Board does and 
pass 97.5 per cent of approved school graduates? And of course a 
Regional Board is just a small piece of the same duplicitous process. 
Of course, as Dean Johnston says, we teachers can pass some that 
we should not, but it does not follow that a National, Regional, or State 
Board will get those we should have nipped. And just to pass the 
buck of responsibility is worse than beating a dead horse or sweeping 
the ocean. 

If a bar examination is considered necessary as a review or as a 
test to determine how much law a student knows, just after he has 
completed three years of study and testing and at a time when he 
probably knows more law than he ever does again, then a fortiori it 
would seem that to be fair and consistent we should likewise require 
every practicing lawyer, including the Bar Examiners, to review and 
stand the test every three years to see whether they are still com- 
petent to practice. I have no fear that this suggestion will be fol- 
lowed, because I’m sure that very few lawyers and examiners and 
no teachers at all could pass the bar examinations that the whole 
board gives. 

If conclusions are possible from this random rambling, I would 
suggest the following: 

(1) That the Section on Legal Education continue its effort to 
improve legal education to at least a point where Bar Examiners 
have the same respect for it as Medical Examiners have for medical 
colleges. 

(2) That bar examinations on the skills and knowledge of the 
law be eliminated as a requirement for graduates of approved 
schools. 
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(3) That bar exams be continued for those not graduates of 
approved schools until such time as both sponsors of this luncheon 
can get the courts to require graduation from an approved school as 
a requisite for admission. 

(4) That our appeal for such last-mentioned requisite be directed 
to the courts for action, and that we quit fooling with legislatures. 

(5) That Bar Examining Boards be continued for the purpose of 
elimination of all those who are now weeded out under the guise of 
educational deficiencies, but who, in fact, may be undesirable because 
of character, policy, overcrowding of the bar, swamping of native sons, 
or for any other reason that may be deemed expedient or legal. 

Now, in final conclusion, I want to repeat that if I have stepped 
on your toes and you want to take violent issue with me, please 
remember what old Dan Galt said to that damned coon. I’m taking the 
next train home. I appreciate the honor and I thank you for listening. 


The Law Schools and the 
Company They Keep 


By Joun G. HERVEY 


Adviser to the Council, A.B.A. Section of Legal Education 
and Admissions to the Bar 


Excerpts from a talk given at the annual meeting of the 
Association of American Law Schools on December 29, 1954 


There were 39,565 students studying law in 157 law schools during 
the first semester of the academic year 1954-55. Of these, 35,015 were 
enrolled in schools which are approved by the American Bar Associa- 
tion; 4,550 were studying in thirty schools not so approved. Nine 
schools, of which all are not approved by the A.B.A., did not report 
their enrollment figures—Lincoln University of California, the At- 
lanta Law School and the Augusta Law School of Georgia, the Portia 
Law School of Massachusetts, the Akron Law School of Ohio, the 
Andrew Jackson College of Law and the University of Memphis Law 
School of Tennessee, and the Virginia College of Commerce and Law 
and the Smithdeal-Massey College of Law of Virginia. It is believed 
that there was not any substantial enrolment in any of these schools. 

The number of law schools varies from state to state. There is 
no law school in Delaware, Nevada, New Hampshire, Rhode Island 
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or Vermont and only one in each of the following ten states: Arizona, 
Idaho, Maine, Montana, New Mexico, North Dakota, South Dakota, 
Utah, West Virginia and Wyoming. All of these schools are approved 
by the A.B.A. except the one in Maine. There are two law schools 
in each of the following states: Arkansas, Connecticut, Iowa, Kansas, 
Kentucky, Mississippi, Nebraska, South Carolina, Washington and 
Wisconsin—all approved by the A.B.A. except one in Arkansas and 
one in Mississippi. There are sixteen law schools in California, eleven 
in Ohio, ten in New York, and seven each in Georgia, Illinois and 
Texas—all in Illinois and New York are approved by the A.B.A. There 
are five schools in the District of Columbia, of which all are accredited 
nationally. 

The percentage of students studying in law schools approved by 
the A.B.A. stood at 88.5% during the first semester of the academic 
year 1954-55. The like percentage in 1949-50 was 80.7%. The iotal 
numbers of law students for the past eight years have been as follows: 


Law ScHoot ENROLMENT IN THE UNITED STATES 


Number of Stu- Number of Stu- Total Number 
dents Enrolled in dents Enrolled in Law Students 
Year Schools Approved Schools Not Ap- Enrolled in all 
Fall by A.B.A. proved by A.B.A. Reporting Schools 
1947 43,719 7,296 51,015 
1948 46,647 10,267 56,914 
1949 46,645 11,114 57,759 
1950 43,685 9,340 53,025 
1951 39,626 7,984 47,610 
1952 35,634 5,642 41,276 
1953 34,423 4,916 39,339 
1954 35,015 4,550 39,565 


The heaviest concentration of law students at the present time 
is to be found in the state of New York—6,528 law students, or 16.5% 
of the nation’s total, are enrolled in ten schools. Next follow 3,740 
students enrolled in the California law schools, 2,981 in the Massa- 
chusetts law schools, 2,499 in Ohio, 2,397 in the District of Columbia, 
2,360 in Illinois, 1,925 in Texas, and 1,541 in Pennsylvania. States 
which have less than 100 students each enrolled in their law schools 
are: Maine 29, Wyoming 47, Idaho 55, New Mexico 72, South Da- 
kota 80, and Montana 93. The number of students enrolled in the 
Fall of 1954 in the law schools in each of the states, allocated ac- 
cording to whether enrolled in schools approved or not approved by 
A.B.A., is as follows: 
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State 


Alabama 
Arizona . 
Arkansas ...... 


ES ee 


Colorado ....... 
Connecticut 


District of Columbia.... 


Florida .... 
Georgia 

Idaho 

Illinois ..... 
Indiana 

Iowa 

Kansas . 
Kentucky 
Louisiana 
Maine .. 
Maryland 
Massachusetts 
Michigan . 
Minnesota . 
Mississippi 
Missouri . 
Montana 
Nebraska . 
New Jersey . 
New Mexico 
New York . 
North Carolina ..... 
North Dakota 
Ohio ...... 
Oklahoma 
Oregon ...... 
Pennsylvania 
Puerto Rico ........... : 
South Carolina 
South Dakota 
Tennessee 
Texas .... 

UGa ....... 
Virginia ...... 
Washington 
West Virginia .... 
Wisconsin 
Wyoming . 


Number Enrolled 


In Approved 
Schools 





237 
180 
76 


. 2,466 


380 
698 
2,397 
982 
287 
55 
2,360 
711 
322 
329 
276 
530 
None 
386 
2,981 
1,781 
587 
102 
837 
93 
230 
525 
72 
6,528 
438 
94 
1,614 
475 
182 
1,454 
117 
128 
80 
307 
1,630 
164 
770 
453 
145 
699 
47 


Number Enrolled 
in Non-Approved 
Schools 


196 
None 
49 
1,274 
84 
None 
None 
12 
253 
None 
None 
None 
None 
None 
None 
None 
29 
453 
None 
None 
158 
84 
None 
None 
None 
None 
None 
None 
None 
None 
885 
175 
239 
87 

65 
None 
None 
212 
295 
None 
None 
None 
None 
None 
None 


Total 
Number 


Enrolled 


433 
180 
125 
3,740 
464 
698 
2,397 
994 
540 
55 
2,360 
Til 
322 
329 
276 
530 
29 
839 
2,981 
1,781 
745 
186 
837 
93 
230 
525 
72 
6,528 
438 
94 
2,499 
650 
421 
1,541 
182 
128 
80 
519 
1,935 
164 
770 
453 
145 
699 
47 
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As observed before, there is only one law school in the state of 
Maine— it is not approved by the A.B.A. In two states, Maryland and 
Oregon, more students are enrolled in non-approved than in ap- 
proved schools. There are 453 studying in two non-approved schools 
in Maryland—386 enrolled in one approved school. In Oregon some 
239 are enrolled in one non-approved school while only 182 are en- 
rolled in two approved schools. 

ADMISSION REQUIREMENTS 

There are 166 known law schools in the United States, of which 
127 are approved by the American Bar Association and thirty-nine are 
not so approved. The two divisions at Rutgers University, the state 
university in New Jersey, are counted as two schools while the two 
divisions at Indiana University are counted as one school. The reason 
for the difference in treatment is strictly historical. 

There are wide variations among the schools in the amount of col- 
lege work required for admission. One hundred and fifteen schools 
require for admission the successful completion of three years of 
college work. Of these, 104 are approved by the American Bar As- 
sociation—eleven are not so approved. Significantly seven of the 
eleven are located in states where the local rules governing admis- 
sion require three years of college work. Twelve of the aforemen- 
tioned 104 approved schools offer dual full-time programs and re- 
quire only two years of college work to their full-time four-year pro- 
grams of study. One approved school, Gonzaga University, operates 
a full-time four-year program only for admission to which two years of 
college work is required. Thirteen schools not approved by A.B.A. 
require two years of college work for admission and three others, of 
which all are located in Georgia and Mississippi, require no college 
work. 

Twenty-five schools require the B.A. or B.S. degree for admis- 
sion—twenty-two are approved nationally and three are not. The three 
are: Florida A. & M. University', Duquesne University, and San 
Juan School of Law. Fourteen of the twenty-five schools operate full- 
time three-year divisions only; but one, the University of Nebraska, 
also offers a parallel full-time four-year program. Eight of the twenty- 
two approved schools operate both full-time and part-time divisions. 
One of the eight, the University of Southern California, also offers a 
full-time four-year program. The twenty-two approved schools which 
exact the college degree for admission are: 

1Provisionally approved by A.B.A. in February 1955. This article, prepared in 


December 1954, has not been corrected to include this school in the statistics on 
approved schools, etc. 
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Full-Time Division Only 


Univ. of California (Berkeley) University of Mississippi 
Univ. of California (Los Angeles) University of Nebraska 
Yale University Cornell University 
University of Chicago University of Pennsylvania 
Harvard University University of Pittsburgh 
University of Florida Villanova University 
University of Michigan University of Puerto Rico 


Full-Time and Part-Time Divisions 


Univ. of Southern California George Washington University 
University of Connecticut University of Miami 

Catholic University of America Seton Hall University 
Georgetown University Fordham University 


The San Juan School of Law and Duquesne University offer 
part-time four year evening programs only whereas Florida A. & M. 
University” operates both full-time and part-time divisions. Of the 
twenty-two schools, only seven are state-related: California, Con- 
necticut, Florida, Michigan, Mississippi and Nebraska. 


LENGTH OF THE CouRSE OF STUDY 


The schools offer both full-time and part-time programs of study. 
Eighty-four approved and two non-approved schools operate full-time 
divisions only while six approved and twenty-five non-approved 
schools offer part-time instruction only. Thirty-seven approved and 
three non-approved schools operate multiple divisions—the three 
non-approved schools are Southwestern University of Los Angeles, 
Florida A. & M. University*, and John Marshall Law School of 
Atlanta. 

Sixteen approved schools offer full-time four-year programs— 
commonly known as II-4 full-time programs under the A.B.A. mini- 
mum standards for legal education. This is the only program of study 
at Gonzaga University. But the other fifteen schools also offer the 
traditional three-year law program (subject to extension in some 
schools hereinafter noted). In addition, five of the fourteen schools 
offer traditional part-time four-year evening programs and three of 
the five and two other schools offer graduate programs. 

The schools which offer full-time four-year programs and the 
number of enrollees reported in the various programs, as of Fall 1954, 
are as follows: 





2Provisionally approved by A.B.A. in February 1955. 
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II-4 Full-  II-3 Full- III-4 








Time Time Evening Graduate 
School Program Program Program Program 
Gonzaga University _........ ee er 
Univ. of Kentucky ............ 4 a ee 
Univ. of Louisville _......... 4 87 65 2 
University of Richmond... 7 ee” Agee 8 Oo eee 
Montana State University 10 ee oe 
Univ. of Arkansas ....... es ia ae 
Mercer University ............ 14 a Oe ry oo 
Univ. of Alabama .............. 27 Be eee ee 
New York Law School...... 29 146 181 26 
University of Denver ...... 32 ee 4 
University of Utah —......... 43 ee... | 5 cemieeierieeen aie Vanni 
Univ. of Southern Calif... 43 203 97 178 
Boston University -........... 47 a. | eee os ae 
Univ. of California 
(Hastings) .................. 59 Jere. 
University of Nebraska... 74 . a ee ae 
Univ. of Minnesota............ 220 rae os ae ans 


A full-time II-4 program has been discontinued at the University 
of Illinois and no first year students are enrolled in the program at 
Boston University, the University of Louisville or Montana State 
University. But the enrolment in the full-time II-4 programs ex- 
ceeded the enrolment in the full-time III-3 programs in two schools in 
September 1954—the University of Minnesota and the University of 
Nebraska. 

The traditional three-year full-time law school program has been 
lengthened to a 342 year program at the State University of Iowa, 
the University of Minnesota, and Southwestern University; it is a 3% 
year program at the University of Illinois, the University of Pitts- 
burgh, the University of Texas and Southern Methodist University. 
The traditional part-time four-year course, offered in the evening, 
has been lengthened to 4% years at Salmon P. Chase College and 
Southern Methodist University, and to 434 years at the University of 


Houston. ScHoots WuicH OPERATE FULL-TIME AND 


Part-TIME DIvIsIons 
There are thirty-seven approved schools which operate multiple 
divisions. Seventeen are church-related and five are state-related 
schools. The Fall 1954 student enrolment, and the enrolment divided 
between the full-time and part-time divisions during the academic year 
1953-54, are as follows: 
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School Total 
Detroit College of Law . ..... 246 

St. Mary’s University ..... ; . 166(2) 
Catholic University —.............. 116(4) 
American University __....... . 208 
Suffolk University .. . 261 
John Marshall Law School... . 397(95) 
Loyola Univ. (L.A.) —........ — 
Texas Southern University. . 40 
University of Houston...... . 211 
Loyola University (N.O.).......... 141 
University of San Francisco... 180 
Seton Hall University... .. 213 
University of Connecticut. .. 262 
Chicago-Kent Law School 180 
University of Detroit... . 221 
New York Law School.................. 382(26) 
Temple University —........... .... 562 (27) 
Wayne University —.......... . 504(65) 
University of Kansas City. ... 306 (10) 
University of Louisville...... _ 159(2) 
Loyola University (Chicago)... 224 
University of St. Louis... .. Soe 
Fordham University ..... 686 
University of Maryland. .. 386 
Emory University —............ _ 135 
Boston College _............ 515 
Rutgers University (Mewatk) . 269(2) 
De Paul University... . 501 


Southern Methodist Univwrsity.. 360 (35) 


University of Southern Calif... 521 (178) 


Brooklyn Law School... ......1229(103) 
Georgetown University .......... 946(22) 
St. John’s University... ..... 763 (18) 
George Washington University..1039(71) 
Indiana University —................ 433(2) 

University of Miami... . 654(4) 

New York University.................. 1670 (658) 


Enrollment — 


Full- 


Time 


80 
95 
37 
57 
82 
98 
139 
26 
ol 
33 
65 
81 
120 
63 
162 
172 
279 
207 
90 
91 
105 
125 
509 
167 
46 
257 
36 
215 
193 
234 
430 
476 
346 
245 
226 
448 
962 








Part- 
Time 





153 


108 
131 
136 
114 
140 
166 
232 
224 
192 

65 
116 
130 
174 
214 

86 
223 

93 
258 
124 

96 
691 
391 
294 
687 
198 
196 
416 


(The number of graduate students is shown in brackets in the “Total” 
column above). 
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NON-APPROVED SCHOOLS 


Southwestern University (L.A.) 680 119 562 
Florida A.&M. University*......... 12 8 4 
John Marshall Law School 

(Atlanta) —...... bidit a a 17 11 


The median number of full- time teachers is nine in the thirty- 
seven approved schools and is six in the three non-approved schools 
which operate multiple divisions. 


Strictly Part-Time Law ScHoois 
(No Futt-Time Division) 

Six of the 127 law schools approved by the A.B.A. operate part- 
time divisions only. Five of the six have the minimum number of 
three full-time teachers. One of the five is scheduled to close in June 
1957—Northeastern University in Boston. It has no first or second 
year class during the academic year 1954-55. 

The part-time schools, together with the 1954-55 student enrol- 


ment, are as follows: Total 
School Enrolment 
Nerthesntern University iceinainlase tibia Shins emaahieaiaiata emcees 116(74) 
Franklin University .... eect ON Tr ees OES 124 
Salmon P. Chase College.............. eae ee 
University of Tulsa... eT eT 
St. Paul College of Law ihe ada lDhogcialsiinends couse aia 209 
University of Toledo aaa sale 181 


The number of graduate svadiente vented les a perce for the 
Fall of 1954 is bracketed immediately following the total enrolment 
figures for three schools in the foregoing tabulation. 

Eight of the non-approved part-time schools reported one or more 
full-time teachers. The schedule for these schools is as follows: 


Fall 1954 
School Enrolment 
Duquesne University (Pennsylvania)... 87 
Southern Law University (Tennessee) -.......-...--...-..-.2-.----2-------- 132 
Youngstown College (Ohio) —....................... FOREN RNY 88 
Cleveland-Marshall Law School (Ohio) -........-00---.. 706 
Westminster Law School (Colorado) 0.0... 84 
Golden Gate College (Califormia) —..........20.22..2.220220o2eeceeecceeeeeeeeeee 127 
Pacific Coast University (California) — 0.200. 132 
Jones Ae SII. CI ba iicinaiinncesnsduhaitienndnss didiuicitebibiananadobiis 92 


~ 3Provisionally approved by A.B.A. February 1955. 
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The Anastaplo Case 


In re George Anastaplo, Petitioner 
Docket No. 33149 in the Supreme Court of Illinois 


Mr. Justice Dairy delivered the opinion of the court (filed Sep- 
tember 23, 1954): 


George Anastaplo, to whom we shall refer as petitioner, having 
successfully passed the Illinois bar examination, filed with the 
Committee on Character and Fitness for the First Appellate Court 
District, an application for admission to practice before the courts 
of this State, together with affidavits as to his good moral character 
and general fitness to practice law, as required by section IX of Rule 
58 of this court. (Ill. Rev. Stat. 1951, chap. 110, par. 259.58.) Subse- 
quently, and as further ordained by the rule, he appeared both 
before a two-man section of the committee and before the entire 
committee for the purpose of furnishing evidence of his moral 
character and good citizenship. Ultimately, on June 5, 1951, petitioner 
was advised that he had failed to prove such qualifications as to 
character and general fitness, as, in the opinion of the committee, 
would justify his admission to the bar of Illinois. Petitioner did not 
seek a rehearing, as was his right, and while the committee has con- 
tinued to refuse to issue him a certificate of character, it has held 
itself open to further suggestions and arguments of petitioner pre- 
sented through the media of letters and one further appearance of 
petitioner before the committee. 


Petitioner has now filed in this court what is termed a “Petition 
and appeal from the refusal of the Committee on Character and 
Fitness * * * to sign a favorable certificate for admission to the 
practice of law for the Applicant and Motion to the Supreme Court 
of Illinois to provide for the admission of the Applicant to the practice 
of law in the state of Illinois.” Although we have held that the dis- 
cretion exercised by the committee on character and fitness will not 
ordinarily be reviewed, (In re Frank, 293 Ill. 263,) and it is well 
established that a petition for admission to the bar, though a judicial 
function, is an administrative act rather than a judicial proceeding, 
(In re Summers, 325 U. S. 561, 89 L.ed. 1795,) it is our opinion, in 
the light of petitioner’s claims that the committee abused its dis- 
cretion and that certain of his constitutional rights were infringed 
upon, there exist circumstances which should cause us to set the 
matter down for argument and opinion. (In re Summers, 325 U. S. 561, 
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89 L.ed. 1795; Brooks v. Laws, 208 Fed. 2d. 18.) Accordingly, peti- 
tioner has filed a brief and argument, we have granted leave to the 
American Civil Liberties Union and to the National Lawyers Guild, 
as amici curiae, to file briefs in petitioner’s behalf and have permitted 
Stephen Love, a Chicago attorney and one-time committee member 
who apparently did not concur in its action, to file his suggestions in the 
cause. 


Looking to the record, to the committee report to this court, 
and to petitioner’s brief, we find that the crux of the controversy is 
centered upon petitioner’s refusal to answer as to whether he was a 
member of the Communist Party or of any of the subversive organ- 
izations on the list compiled by the United States Department of 
Justice. When first asked if he was a member of the Communist 
Party petitioner responded that the question was an inquiry into 
his political beliefs and an “illegitimate question.” Similar responses 
to similar questions appear in other portions of the record of peti- 
tioner’s examination and at no time did he answer the question. Predi- 
cated upon these refusals, the committee, on the basis of their opinion 
that a member of the Communist Party, because of such membership 
might not be able in good faith to take the oath of a lawyer to support 
the constitution of the United States and the constitution of the State 
of Illinois, then directed questions to petitioner designed to elicit his 
views in what the committee felt were pertinent areas of inquiry. 
Briefly summarized, as the result of the committee’s questioning, 
petitioner expressed his opinion that a member of the Communist 
Party, otherwise qualified, should be admitted to the practice of law 
and that he could see nothing contradictory or incompatible between 
adherence to the tenets of that party and the taking of the oath to 
support the constitutions. Likewise, at this time, he expressed his 
belief in the doctrine of revolution and the overthrow of government 
by force of arms, saying that he would embrace such doctrine if he 
could not agree with the existing government, or found it unsatis- 
factory, and felt that force of arms was the only means to attain the 
end desired. He stated that such view would not be altered even though 
the existing government provided for peaceful and orderly means 
of change. In its report the committee states that the views and 
opinions expressed by petitioner on these matters were not the 
basis for the denial of a certificate, but that the committee agreed 
such views increased the importance of petitioner’s refusals to 
answer and made more necessary a complete answer on the subject 
of membership in the Communist Party, so that the committee could 
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better determine the ability of petitioner to take the oath of attorney 
in good conscience and his good citizenship. 


Petitioner presently contends that the committee abused its dis- 
cretion and exceeded its function by inquiring into his political views, 
directly and indirectly, and charges that its action in denying him a 
certificate stems from hostility and differences of personal opinion 
rather than from considerations of his lack of moral character or 
general fitness to practice law. At the outset of our consideration of 
this point, we wish to say that we find nothing in the record to 
substantiate petitioner’s conclusion that the committee was hostile to 
him or that its decision was motivated by personal opinions differing 
from his own. What does appear clearly is that the denial was based 
upon the doubts as to his ability to take the oath of lawyer in good 
conscience created by his refusal to answer whether he was a member 
ef the Communist Party or other known subversive “front” organi- 
zations for that party. Thus our first consideration must be directed 
to whether petitioner’s membership or nonmembership in the party 
was a relevant field of inquiry or whether the committee abused its 
discretion and exceeded its function. 


In this jurisdiction it is firmly established that the power to 
regulate and define the practice of law is a prerogative of the judicial 
department, as one of the three divisions of the government created 
by article III of our constitution, an inherent adjunct of which is to 
prescribe regulations for the study of law and the admission of appli- 
cants for the practice of the profession. (In re Day, 181 Ill. 73; People 
ex rel, Illinois Bar Assn. v. Peoples Stock Yards State Bank, 
344 Ill. 462; People ex rel. Chicago Bar Assn. v. Goodman, 366 III. 
346.) A concomitant principle, established by the decisions of this 
court, is that the right to practice law is a privilege, and a license for 
that purpose makes the holder an officer of the court, and confers 
upon him the right to appear for litigants, to argue cases and collect 
fees therefor, and creates certain exemptions, such as from jury 
service and arrest on civil process while attending court. (In re Day, 
181 Ill. 73, 80.) In the exercise of its judicial power over the bar, and 
in discharge of its responsibility for the choice of personnel who will 
compose that bar, this court has adopted Rule 58, (Ill. Rev. Stat. 1951, 
chap. 110, par. 259.58,) which governs admissions and provides, among 
other things, that applicants shall be admitted to the practice of law 
by this court after satisfactory examination by the Board of Exam- 
iners and certification of approval by a Committee on Character and 
Fitness. Section IX of the rule provides for the creation of such com- 
mittees and imposes upon them the duty to examine the applicants 
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who appear before them for moral character, general fitness to 
practice law and good citizenship. Still another condition precedent 
to admission to practice law in this State, imposed by the legislature, 
is the taking of an oath to support the constitution of the United 
States and the constitution of the State of Illinois. (Ill. Rev. Stat. 
1951, chap. 13, par. 4.) We think the conclusion inescapable that the 
inquiry of the committee must be directed, in part, to the ability of 
an applicant to take the required oath in good conscience. Such an 
oath requires loyalty to our government, as does any concept of good 
citizenship, thus inquiry aimed at determining the loyalty of an 
applicant, must be deemed to be relevant to a determination of the 
conditions for admittance fixed both by the statute and by the rule 
of this court. 

In the case of Dennis v. United States, 341 U. S. 494, 95 L.ed. 
1137, wherein the provisions of the Smith Act directed at conspiracy 
to teach or advocate the overthrow of the government by violence 
were held to be valid, we find an authoritative characterization of 
the Communist conspiracy and the purposes of the Communist Party 
in these terms: “Their conspiracy to organize the Communist Party 
to teach and advocate the overthrow of the Government of the 
United States by force and violence created a ‘clear and present 
danger’ of an attempt to overthrow the government by force and 
violence.” (341 U.S. 494, at 516-517, 95 L.ed., 1137, at 1156.) Prior to 
that case, in American Communications Assn. v. Douds, 339 U. S. 382, 
94 L.ed. 925, where the supreme bench upheld the constitutionality 
of the non-Communist affidavit provision of the Labor Management 
Act, we find it stated by Mr. Justice Jackson, concurring in part and dis- 
senting in part, that “the Communist Party is something different in fact 
from any other substantial party we have known, and hence may consti- 
tutionally be treated as something different in law.” He summarizes 
these differences, in part, as follows: “1. The goal of the Communist 
Party is to seize powers of government by and for a minority rather than 
to acquire power through the vote of a free electorate * * * 2. The Com- 
munist Party alone among American parties past or present is domi- 
nated and controlled by a foreign government * * * 3. Violent and 
undemocratic means are the calculated and indispensable methods 
to attain the Communist Party’s goal * * * 5. Every member of the 
Communist Party is an agent to execute the Communist program.” 
The Justice states that from such data “Congress could rationally 
conclude that, behind its political facade, the Communist Party is a 
conspiratorial and revolutionary junta, organized to reach ends and 
to use methods which are incompatible with our constitutional sys- 
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tem.” (339 U. S. 382, at 424, 94 L.ed. 925, at 957.) And we observe 
that such a conclusion has been explicitly expressed by Congress in 
the recently enacted “Communist Control Act of 1954.” In the 
preamble of such act, it is stated that “The Congress hereby finds and 
declares that the Communist Party of the United States, although 
purportedly a political party, is in fact an instrumentality of a con- 
spiracy to overthrow the Government of the United States. It con- 
stitutes an authoritarian dictatorship within a republic, demanding 
for itself rights and privileges accorded to political parties, but 
denying to all others the liberties guaranteed by the Constitution.” 
Similarly, courts of our sister States have recognized and agreed that 
the Communist Party is subversive and constitutes a continuing con- 
spiracy against our government. (Board of Education v. Wilkinson, 
125 Cal. App. 2d 127, 270 Pac. 2d 82; Daniman v. Board of Education, 
306 N. Y. 532, 119 N. E. 2d 373; Faxon v. School Committee of Boston, 
(Mass.) 120 N. E. 2d 772.) In still another instance a Canadian court 
has stated categorically that a person subscribing to the Marxist 
philosophy is not a proper person to practice law. In Martin v. Law 
Society of British Columbia, 3 Dominion Law Reports 173 (1950) 
it is said: “The Marxist philosophy of law and government in its 
essence is so inimical in theory and practice to our constitutional sys- 
tem and free society that a person professing them is io ipso not a fit 
and proper person to practice law.” Quite apart from these mani- 
festations by the judiciary, we also think, to borrow a phrase from 
the Faxon case, it is a matter of common knowledge that “multitudes 
of people * * * regard with abhorrence the Communist Party and 
communism as that term is generally understood.” This thought of 
cur people is becoming more and more evident and is reflected in the 
increasing efforts of their elected representatives to legislate both 
against the growth and the very existence of the Communist Party 
in our land. 


Neither the committee nor this court, faced with the question of 
whether membership in the Communist Party is relevant to a deter- 
mination of petitioner’s good citizenship and his ability to take the 
oath of lawyer in good conscience, need be oblivious to the existence 
of that party and its established conspiratorial nature, nor to the view 
in which it is held by the people of this country. Aside from the fact 
that membership in an organization advocating the forceful overthrow 
of our government would give rise to questions concerning the sin- 
cerity of an applicant’s oath of loyalty, it is proper to consider that 
the lawyer, as an officer of the court, holds a position of public trust, 
or at least of semipublic trust. As is stated in In re Both, 376 Ill. 177, 
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182: “Attorneys at law admitted to the bar of this State are officers of 
this court. * * * The relation of the court and its attorneys to the 
people is one of high responsibility, involving on the one hand com- 
plete trust and confidence and on the other absolute fidelity and 
integrity.” Because of his training and the trust and confidence 
reposed in him, the lawyer is presented with extensive opportunity 
to impress his attitudes and views on the public and to effect the 
translation of those views into legislative action, for the legal profes- 
sion, more than others, is looked to for political leadership and is 
expected to institute and guide legislative change. There also comes 
from the profession the judiciary which interprets the laws and, 
undoubtedly to a greater degree than from other professions, the 
legislators who enact and draft our laws and the men and women who 
administer them. Considering these functions of the lawyer, along 
with his position of being an officer of this court in whom public 
trust and confidence is reposed, this court, or its committees, would 
be derelict in their responsibility to the public, if, knowing of the 
Communist Party and its insidious aims, we stood mutely by and made 
no effort to thwart, or inquire into, its infiltration into the bar of this 
State. As one court has put it: “In the life-and-death struggle into 
which our people have been plunged by the monstrous conspiracy 
called communism, it is becoming more and more apparent that it is 
essential for the continuance of our national life that we know who 
is for us and who is against us. This is no time to allow any person 
who would destroy us, our liberties, our religious convictions, and 
our government to be employed in any branch of that government, 
* * *” (Board of Education v. Wilkinson, 125 Cal. App. 2d 127, 270 
Pac. 2d 82, 86.) While technically not a governmental employee, a 
lawyer meets on common ground with one so employed, in that 
loyalty to the constitution is an inalienable condition to their service. 
In either case, Communist Party membership or communist activity 
is totally incompatible with such loyalty. 


It is our opinion, therefore, that a member of the Communist Party 
may, because of such membership, be unable truthfully and in good 
conscience to take the oath required as a condition for admission 
to practice, and we hold that it is relevant to inquire of an applicant 
as to his membership in that party. A negative answer to the question, 
if accepted as true, would end the inquiry on the point. If the truth- 
fulness of a negative answer were doubted, further questions and 
information to test the veracity of the applicant would be proper. If an 
affirmative answer were received, further inquiry into the applicant’s 
innocence or knowledge as to the subversive nature of the organiza- 
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zation would be relevant. Under any hypothesis, therefore, questions 
as to membership in the Communist Party or known subversive 
“front” organizations were relevant to the inquiry into petitioner's 
fitness for admission to the bar. His refusal to answer has prevented 
the committee from inquiring fully into his general fitness and good 
citizenship and justifies their refusal to issue a certificate. 


We are next met, however, by petitioner’s contention that inquiries 
about his “political affiliations and organizational memberships” are 
unconstitutional, as being in derogation of the right to free speech 
guaranteed under the first and fourteenth amendments to the con- 
stitution of the United States. Though petitioner argues forcefully 
and at great length, it is our impression and interpretation that Ameri- 
can Communications Assn. v. Douds, 339 U. S. 382, 94 L.ed. 925, and 
Dennis v. United States, 341 U. S. 494, 95 L.ed. 1137, authoritatively 
establish that such an inquiry, under the circumstances presented, 
does not violate the constitutional mandate relied upon. The rationale 
of both cases is that belief in the overthrow of the government by 
force, in the face of the reality that beliefs are the springs to action, 
is a substantial enough interest to limit speech. They both say, that 
while one may be permitted to advocate and believe what he will, 
there is a clear and present danger in the Communist conspiracy 
from which a public evil will result, and from which the public has a 
right to be protected even though the constitutional right of free 
speech of some persons or groups are in some manner infringed. If 
this were not enough to refute the petitioner’s claim, it is also stated 
in the Douds case (339 U. S. 382, 398, 94 L.ed. 925, 943-944,) that gov- 
ernment’s “interest in the character of members of the bar, Re Sum- 
mers, 325 U. S. 561, 89 L.ed. 1795, 65 S. Ct. 1307 (1945), sometimes 
admit of limitations upon rights set out in the First Amendment.” 


In the Summers case an applicant for admission to the bar of 
this State was denied admittance, though otherwise qualified, on the 
sole ground that he had conscientious scruples against war and would 
not use force to prevent wrong under any circumstances. The Supreme 
Court of the United States upheld our refusal and expressly held that 
our action did not violate the first amendment, as its demands are 
incorporated in the due-process clause of the fourteenth amend- 
ment. In analyzing the Summers decision during the course of the 
Douds opinion, the court said: “Again, the relation between the obli- 
gations of membership in the bar and service required by the state in 
time of war, the limited effect of the state’s holding upon speech and 
and assembly, and the strong interest which every state court has in 
the persons who become officers of the court were thought sufficient 
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to justify the state action.” (339 U. S. 382,405, 94 L.ed. 925, 947.) We 
see no substantial difference, or basis for a different application of the 
limitations on the right of free speech, between an inquiry into Sum- 
mer’s belief that he would not bear arms in support of his govern- 
ment and an inquiry, where the existence of a clear and present 
danger is known, directed to petitioner’s membership in an organi- 
zetion which advocates the overthrow of the same government, by 
force of arms if necessary. Measured by popular belief and opinion, 
we think that one who would embrace a movement to overthrow our 
government by force of arms is relatively more unqualified to fulfill 
his obligations as a lawyer than is a person who, because of consci- 
entious scruples, would not use force of arms to prevent wrong. The 
latter admits of some loyalty to his government, the former, none. 


Further, in regard to the contention that petitioner’s right of 
free speech has been infringed upon by the inquiries of the committee, 
we may also consider the established principle of this jurisdiction 
that the practice of law is a privilege, not a right. In granting that 
privilege we may impose any reasonable conditions within our control 
and if an applicant does not choose to abide by such conditions 
he is free to retain his beliefs and go elsewhere. Among other things, 
the granting of the privilege to practice law in this State is conditioned 
upon proof by the applicant of his good moral character, of his general 
fitness to practice law and of his good citizenship, and upon the taking 
of an oath to support the State and Federal constitutions. Such con- 
ditions are almost universal in this land and, so far as we can ascertain, 
their reasonableness has never been attacked. When an applicant, 
knowing of such conditions, appiies for admission and signifies that 
he will take the oath of lawyer, we think it inconsistent with the 
privilege he seeks that he should be permitted to defeat pertinent 
inquiry into his ability to fulfill such conditions by any claim of the 
right of free speech. This has been the principle applied in the field 
of public employment to sustain a finding that such employees agree 
to suspend their constitutional rights of free speech by the implied 
terms of their employment. (See: McAuliffe v. City of New Bedford, 
155 Mass. 216, 29 N. E. 517; Drury v. Hurley, 339 Ill. App. 33, 88, N. E. 
2d 728; Joyce v. Board of Education, 325 Ill. App. 543, 60 N. E. 2d 431; 
Faxon v. School Committee of Boston, (Mass.) 120 N. E. 2d 772; 
Daniman v. Board of Education, 306 N. Y. 532, 119 N. E. 2d 373), and we 
think it has equal application here. In seeking the privilege of ad- 
mission before this court, petitioner must be deemed to have agreed 
to waive his constitutional right of free speech against relevant inquiry. 
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be denied. 
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We conclude that the committee’s inquiry into petitioner’s mem- 
bership in the Communist Party was relevant to a determination of his 
good citizenship and his ability to take the oath of lawyer in good 
conscience, and that petitioner’s constitutional rights were not in- 
fringed upon by such action. On the present record the petition must 





Petition denied. 


’ LIST OF LAW SCHOOLS APPROVED BY THE 


AMERICAN BAR ASSOCIATION 
(As of May 1955) 
University of Alabama, School of Law, University. 
University of Arizona, College of Law, Tucson. 
University of Arkansas, School of Law, Fayetteville. 
University of California, School of Jurisprudence, Berkeley. 
University of California Law School at Los Angeles. 
Loyola University, School of Law, Los Angeles. 
University of Southern California, School of Law, Los Angeles. 
Stanford University School of Law, Stanford 
University of California, Hastings College of Law, San Francisco. 
University of San Francisco, School of Law, San Francisco. 
University of Santa Clara, College of Law, Santa Clara. 
University of Colorado, School of Law, Boulder. 
University of Denver, College of Law, Denver. 
University of Connecticut, School of Law, Hartford. 
Yale University, School of Law, New Haven. 
American University, Washington College of Law, Washington. 
Catholic University of America, The School of Law, Washington. 
Columbus University, School of Law, Washington (merged with 
Catholic University) 
Georgetown University, The School of Law, Washington. 
George Washington University Law School, Washington. 
Howard University, School of Law, Washington. 
National University, School of Law, Washington (absorbed by 
George Washington University School of Law). 
The University of Miami, School of Law, Coral Gables. 
University of Florida, College of Law, Gainesville. 
John B. Stetson University, College of Law, St. Petersburg. 
*Florida A. & M. University, College of Law, Tallahassee. 
University of Georgia, School of Law, Athens. 
Emory University, Lamar School of Law, Atlanta. 
Mercer University, The Walter F. George School of Law, Macon. 
University of Idaho, College of Law, Moscow. 
Chicago-Kent College of Law, Chicago: 
DePaul University, College of Law, Chicago. 
*The John Marshall Law School, Chicago. 
Loyola University, School of Law, Chicago. 


*Provisionally approved. 
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ILLINoIs (Cont.) Northwestern University, School of Law, Chicago. 
University of Chicago, Law School, Chicago. 
University of Illinois, College of Law, Urbana. 

INDIANA Indiana University, School of Law, Bloomington and Indianapolis. 
University of Notre Dame, College of Law, Notre Dame. 
Valparaiso University, College of Law, Valparaiso. 


Iowa Drake University, The Law School, Des Moines. 
State University of Iowa, College of Law, Iowa City. 
KANSAS University of Kansas, School of Law, Lawrence. 
Washburn University, School of Law, Topeka. 
KENTUCKY University of Kentucky, College of Law, Lexington. 
University of Louisville, School of Law, Louisville. 
LOUISIANA Louisiana State University Law School, Baton Rouge. 


*Southern University School of Law, Baton Rouge. 
Loyola University, School of Law, New Orleans. 
Tulane University of Louisiana, College of Law, New Orleans. 
MARYLAND University of Maryland, School of Law, Baltimore. 
Massacuusetts Boston College Law School, Boston. 
Boston University, School of Law, Boston. 
Northeastern University, School of Law, Boston. 
*Suffolk University, School of Law, Boston. 
Harvard University, Law School of, Cambridge. 
MICHIGAN University of Michigan, Law School, Ann Arbor. 
Detroit College of Law, Detroit. 
University of Detroit, School of Law, Detroit. 
Wayne University, Law School, Detroit. 


MINNESOTA University of Minnesota, Law School, Minneapolis. 
St. Paul College of Law, St. Paul. 

MIssIsSIPPI University of Mississippi, School of Law, Oxford. 

MIssourRI University of Missouri, School of Law, Columbia. 


University of Kansas City, School of Law, Kansas City. 
Lincoln University, School of Law, St. Louis. 

St. Louis University, School of Law, St. Louis. 
Washington University School of Law, St. Louis. 


MONTANA Montana State University School of Law, Missoula. 
NEBRASKA University of Nebraska, College of Law, Lincoln. 
The Creighton University, School of Law, Omaha. 
New JERSEY Rutgers University, School of Law, Newark (formerly University 


of Newark), (has branch in South Jersey). 
*Seton Hall University, School of Law, Newark. 
New Mexico University of New Mexico, College of Law, Albuquerque. 
New York Union University, Albany Law School, Albany. 
Brooklyn Law School, Brooklyn. 
St. John’s University, School of Law, Brooklyn. 
University of Buffalo, School of Law, Buffalo. 
Cornell University, Law School, Ithaca. 
Columbia University, School of Law, New York. 
Fordham University, School of Law, New York. 
*New York Law School, New York 





*Provisionally approved. 
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N. Y. (Cont.) New York University, School of Law, New York. 
Syracuse University, College of Law, Syracuse. 
NortHCaroL:naA University of North Carolina, School of Law, Chapel Hill. 
Duke University School of Law, Durham. 
North Carolina College at Durham Law School, Durham. 
Wake Forest College, School of Law, Wake Forest. 
NortH Dakota University of North Dakota, School of Law, Grand Forks. 
OHIO *Ohio Northern University, The Warren G. Harding College of Law 
Ada. 
*Salmon P. Chase College of Law, Cincinnati. 
University of Cincinnati, College of Law, Cincinnati. 
Western Reserve University, Law School, Cleveland. 
Franklin University Law School, Columbus. 
Ohio State University College of Law, Columbus. 
University of Toledo, College of Law, Toledo. 
OKLAHOMA University of Oklahoma, School of Law, Norman. 
University of Tulsa, School of Law, Tulsa. 
OREGON University of Oregon, School of Law, Eugene. 
Willamette University, College of Law, Salem. 
PENNSYLVANIA Dickinson School of Law, Carlisle. 
Temple University, School of Law, Philadelphia. 
University of Pennsylvania Law School, Philadelphia. 
University of Pittsburgh, School of Law, Pittsburgh. 
*Villanova University, School of Law, Villanova. 
PvERTO Rico University of Puerto Rico, School of Law, Rio Pedras. 
SouTHCAaROLINA University of South Carolina, School of Law, Columbia. 
*South Carolina State College, School of Law, Orangeburg. 
SoutH Dakota University of South Dakota, School of Law, Vermillion. 
TENNESSEE University of Tennessee, College of Law, Knoxville. 
Cumberland University, School of Law, Lebanon. 
Vanderbilt University, School of Law, Nashville. 
University of Texas, School of Law, Austin. 
Southern Methodist University, School of Law, Dallas. 
*Texas Southern University, School of Law, Houston. 
University of Houston, School of Law, Houston. 
*St. Mary’s University of San Antonio, School of Law, San Antonio. 
Baylor University School of Law, Waco. 
UTAH University of Utah, School of Law, Salt Lake City. 
VIRGINIA *Judge Advocate General’s School, Charlottesville. 
University of Virginia, Department of Law, Charlottesville. 
Washington and Lee University, School of Law, Lexington. 
University of Richmond, T. C. Williams School of Law, Richmond. 
College of William and Mary, Marshall-Wythe School of Law, 
Williamsburg. 
WASHINGTON University of Washington School of Law, Seattle. 
*Gonzaga University, School of Law, Spokane. 
West Vircinta_ West Virginia University, College of Law, Morgantown. 
WISCONSIN University of Wisconsin Law School, Madison. 
Marquette University Law School, Milwaukee. 
WYOMING University of Wyoming, Law School, Laramie. 


*Provisionally approved. 
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